Jurisdiction and Appeals
Magistrate – Appeal to District Court – Appeal to Queensland Court of Appeal 
District Court – Appeal to the Queensland Court of Appeal 
Supreme Court – Appeal to the Queensland Court of Appeal 
Magistrates Court to the District Court via s 222 of the Justices Act within 1 month. [footnoteRef:1] Appeals from the DC and SC are by leave only to the Queensland Court of Appeal within one month[footnoteRef:2]. Appeal to the QCA must show grounds for the appeal, before the appeal will be decided. In practice leave is usually considered with the grounds of the appeal.[footnoteRef:3] If the appeal is on a question of law, no leave is needed.[footnoteRef:4] (Note, this requirement of leave might now be an issue worthy of ventilation as it restricts the right of a person convicted of a criminal offence has the right to have the conviction and any sentence imposed in relation to it reviewed by a higher court in accordance with law.)[footnoteRef:5] The AG may appeal against sentence or a stay of indictment.[footnoteRef:6] The AG cannot appeal against an acquittal, but on a point of law arising from the trial, but the court’s decision cannot affect the acquittal.[footnoteRef:7] A trial judge may also refer a question of to the CQA as a “case stated” under 668B. Where a “case stated” is referred, the trial continues, and the effect of any final order is deferred until the QCA decides.  [1:  Justices Act s 222. ]  [2:  Criminal Code s 6781. ]  [3:  R v NM [2013] 1 Qd R 374 [2] – [6]. ]  [4:  Criminal Code s 668D(1)(a). ]  [5:  Human Rights Act s 32(4). ]  [6:  Criminal Code s 669A(A). ]  [7:  Criminal Code s 669A(2).] 

Appeal against conviction
1. Unreasonable or cannot be supported by the evidence: This ground of appeal seeks to displace the powers of a jury, so the threshold is exceptionally high.[footnoteRef:8] The question is whether or “open” to the jury on all of the evidence, this ground is restricted to issues of fact.[footnoteRef:9] However, the ground overlaps with a miscarriage of justice so where this ground may fail, the other ground may be open.  [8:  R v Baden-Clay ]  [9:  M v The Queen (1994) 181 CLR 487 at 493. ] 

2. Wrong decision on any question of law: Where the trial court made an decision on admissibility of evidence, standards and onus of proof, misdirection or non-direction to a jury. Fingleton  v The Queen[footnoteRef:10] is an example where all parties overlooked the total immunity a Chief Magistrate had to a charge of unlawful retaliation of a witness.  [10:  Fingleton v The Queen (2005) 227 CLR 116. ] 

3. Miscarriage of justice: this is an overarching, catch all discretion at CC 668E, it may be sufficient to demonstrate only the appearance of a miscarriage of justice.[footnoteRef:11] The test was articulated Svabo as “whether, with knowledge relevant circumstances, an ordinary fair-minded in the position of the appellant to entertain a reasonable suspicion that justice had miscarriage”.  [11:  R v Svabo (2000) 112 A Crim R 215. ] 

Limited circumstances allow an appeal on the basis of new of fresh evidence.[footnoteRef:12] Different was explained by McMurdo P in R v GAM [2011} QCA 288 [43]: “Fresh evidence is evidence which either did not exist at the time trial or which could not then with reasonable diligence have been discovered. New or further evidence is evidence on which a party seeks to rely available at the trial could, diligence, have been discovered.”  [12:  Criminal Code s 671(B)(1)(c). ] 

You got Grounds – Good for you – but now – “The Proviso” 
If the ground of the appeal would not have resulted in any substantial miscarriage of justice occurring, s 668E(1A) the court can still refuse to allow the appeal. The test in QLD, taken from Wilde[footnoteRef:13], as applied in Baini[footnoteRef:14] was articulated in R v Conde [1016] 1 Qd R 562 by Lyons “the inquiry to be made is whether a guilty verdict was inevitable not whether a guilty verdict was open”. The test for substantial miscarriage of justice is not defined, deficits in the trial and issues of law may still result in there being a miscarriage even where there was a strong case against the accused.  [13:  Wilde v The Queen (1988) 164 CLR 365. ]  [14:  Baini v The Queen (2012) 246 CLR. ] 

Ordering a new trial 
If there has been a miscarriage of justice, an no other order can remedy the issue, the appeal court can order a re-trial.[footnoteRef:15] The decision is viewed through the cogency of the evidence and if it would be unjust to order a new trial.  [15: Criminal Code s 669. ] 

Appeals against sentence 
Via s 222 of the Justices Act from the Magistrates Court to the District Court. From the District and Supreme Courts to the Court of Appeal via s 668(D)(1)(c). If the appellant is the defendant, if the QCA is going to increase the penalty (but not if the effective structure will still be less), the Court must give the appellant notice so that they can withdraw the appeal.[footnoteRef:16] This does not apply to appeals of this nature by the Attorney General under s 669A(1). There has been some back and forth over the power of the AG to appeal, in 2011 the High Court settled that there needs to be an error by the sentencing judge before the QCA can act Lacey v Attorney-General (2011) 242 CLR 573.  [16:  Neal v The Queen (1982) 149 CLR – as a matter of natural justice. ] 

The High Court 
Appeals to the High Court are by leave from the State Courts in their Federal Jurisdiction.[footnoteRef:17] In seeking leave as the last appellant court, the application should show there is a question of law that: is of public importance because of his general application or otherwise or would resolve differences of opinion between different courts or within one court as to the state of the law and whether in the interests of the administration of justice are generally or specifically by the High Court.[footnoteRef:18]  [17:  Judiciary Act Cth s 35(1)]  [18:  Ibid s 35A. ] 
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35A Criteria for granting special leave to appeal

In considering whether to grant an application for special leave to
appeal to the High Court under this Act or under any other Act, the
High Court may have regard to any matters that it considers
relevant but shall have regard to:
(2) whether the proceedings in which the judgment to which the
application relates was pronounced involve a question of law:
(i) that is of public importance, whether because of its
general application or otherwise; or
(i) in respect of which a decision of the High Court, as the
final appellate court, is required to resolve differences
of opinion between different courts, or within the one
court, as to the state of the law; and
(b) whether the interests of the administration of justice, either
generally or in the particular case, require consideration by
the High Court of the judgment to which the application
relates.
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668D Right of appeal
(1) A person convicted on indictment, or a person convicted of a

summary offence by a court under section 651, may appeal to

the Court—

(a) against the person’s conviction on any ground which
involves a question of law alone; and

(b)  with the leave of the Court, or upon the certificate of the
judge of the court of trial that it s a fit case for appeal,
against the person’s conviction on any ground of appeal
which involves a question of fact alone, or question of
‘mixed law and fact, or any other ground which appears
to the Court to be a sufficient ground of appeal; and

(c)  with the leave of the Court, against the sentence passed
on the person’s conviction.

(2) A person summarily convicted under section 651 may appeal
to the court, with the leave of the court, against the sentence
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passed on conviction, including any order made under that
Section.




